STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF HEALTH,
BOARD OF CHI ROPRACTI C,
Petiti oner,

VS. Case No. 97-5960

DOUGLAS N. GRAHAM D. C.,

Respondent .

N N N N N N N N N N N

RECOMMVENDED CORDER

Pursuant to notice, the Division of Adm nistrative Hearings,
by its duly designated Adm nistrative Law Judge, WIIliam J.
Kendrick, held a formal hearing in the above-styled case on
June 2, 1998, in Mrathon, Florida.

APPEARANCES

For Petitioner: Thomas Wight, Esquire
Agency for Health Care Adm nistration
Post O fice Box 14229
Tal | ahassee, Florida 32317

For Respondent: E. Renee Al sobrook, Esquire
Al sobrook & Dove, P.A
Post O fice Box 10426
Tal | ahassee, Florida 32302-2426

STATEMENT OF THE | SSUE

At issue in this proceeding is whether Respondent comm tted
the offenses set forth in the Admnistrative Conplaint and, if
so, what penalty shoul d be inposed.

PRELI M NARY STATEMENT

By Adm nistrative Conplaint dated May 30, 1996, the Agency



for Health Care Adm nistration charged Respondent, a |icensed
chiropractic physician, wth perceived violations of Section
460. 413, Florida Statutes, in his care of two patients (referred
toin the conplaint as B. D and K E.). The conplaint alleged,
as foll ows:

FACTS PERTAI NI NG TO PATI ENT B. D

4. At all tinmes material hereto,
Respondent provided patient B.D. with
chiropractic and nutritional care.

5. On or about Novenber 7, 1993,
Respondent conducted an initial exam nation
of patient B.D.

6. Respondent's initial exam nation of
patient B.D. was not conplete or adequate for
eval uating the patient.

7. On or about Novenber 7, 1993,
Respondent's treatnent plan for B.D. included
i ght massage, nuscle rel ease, adjustnents,
and fasting.

8. Fromon or about Novenber 7, 1993, to
on or about Novenber 16, 1993, Respondent's
fasting reginme for patient B.D. consisted of
a water-only diet.

9. Respondent's records for B.D. state
t hat on Novenber 16, 1993, patient B.D. broke
the fast when he consuned diluted fruit
j ui ce.

10. Respondent's records for B.D. state
that on Novenber 23, 1993, patient B.D. was
all oned solid food.

11. Respondent's records indicate that
patient B.D. suffered extrene weight |oss and
that his overall condition was deteriorating.

12. On or about Decenber 7, 1993,
Respondent tel ephoned 911, to have patient
B.D. transported to the enmergency room of
Fi sherman' s Hospit al

13. Patient B.D.'"s records failed to
i ndi cate the nedi cal necessity or
justification of the treatnment rendered to
t he patient.



COUNT |

14. Petitioner reall eges and incorporates
par agr aphs one (1) through thirteen (13), as
if fully stated herein.

15. Based on the foregoi ng, Respondent has
viol ated Section 460.413(1)(m, Florida
Statutes, by failing to keep witten
chiropractic records justifying the course of
treatnment of the patient, including, but not
limted to, patient histories, exam nation
results, test results, x-rays, diagnosis of a
di sease, condition, or injury.

COUNT ||

16. Petitioner realleges and incorporates
par agr aphs one (1) through thirteen (13), as
if fully stated herein.

17. Based on the foregoi ng, the Respondent
has viol ated Section 460.413(1)(r), Florida
Statutes, by gross or repeated mal practice or
the failure to practice chiropractic at a
| evel of care, skill, and treatnent which is
recogni zed by a reasonably prudent
chiropractic physician as being acceptable
under simlar conditions and circunstances.

COUNT 111

18. Petitioner reall eges and incorporates
par agr aphs one (1) through thirteen (13), as
if fully stated herein.

19. Based on the foregoi ng, the Respondent
has viol ated Section 460.413(1)(v), Florida
Statutes, through violation of
Rul e 59N-17. 0065, Florida Adm nistrative
Code, by failing to maintain adequate patient
records.

FACTS PERTAI NI NG TO PATI ENT K. E

20. At all tinmes material hereto,
Respondent provided patient K E wth
chiropractic treatnment and nutritional care.

21. On or about Decenber 7, 1992, patient
K.E. conpleted a case history form

22. Respondent's records for patient K E
do not indicate that an exam nation or
eval uati on was perforned.



23. Respondent placed patient K. E. on a
two (2) week fast, consisting of water intake
only.

24. Sonetinme in or around January 1993,
Respondent pl aced patient K E. on a diet
regime consisting of raw fruit and
veget abl es.

25. Patient K E. suffered extrene wei ght
| oss and her overall condition deteriorated.
26. Respondent's records for K E. do not

i ndi cate the medi cal necessity or
justification of the treatnment rendered to
t he patient.

COUNT |V

27. Petitioner reall eges and incorporates
par agr aphs one (1) through three (3) and
par agr aphs twenty (20) through twenty-six
(26), as if fully stated herein.

28. Based on the foregoi ng, Respondent has
vi ol ated Section 460.413(1)(m, Florida
Statutes, by failing to keep witten
chiropractic records justifying the course of
treatment of the patient, including, but no
limted to, patient histories, exam nation
results, test results, x-rays, diagnosis of a
di sease, condition or injury.

COUNT V

29. Petitioner realleges and incorporates
par agr aphs one (1) through three (3) and
par agr aphs twenty (20) through twenty-six
(26), as if fully stated herein.

30. Based on the foregoing, the Respondent
has viol ated Section 460.413(1)(r), Florida
Statutes, by gross or repeated mal practice or
the failure to practice chiropractic at a
| evel of care, skill, and treatnment which is
recogni zed by a reasonably prudent
chiropractic physician as being acceptable
under simlar conditions and circunstances.



COUNT VI

31. Petitioner realleges and incorporates
par agr aphs one (1) through three (3) and
par agr aphs twenty (20) through twenty-six
(26), as if fully stated herein.

32. Based on the foregoing, the Respondent
has viol ated Section 460.413(1)(v), Florida
Statutes, through violation of
Rul e 59N-17. 0065, Florida Adm nistrative
Code, by failing to maintain adequate patient
records.

For such viol ations, the agency proposed that one or nore of
the foll owm ng penalties be inposed:

[ Rl evocati on or suspension of the
Respondent's |icense, inposition of an
adm nistrative fine not to exceed $1, 000 for
each count, issuance of a reprinmand,
pl acenent of the chiropractic physician on
probation for a period of tine and subject to
such conditions as the Board may specify,
including requiring the chiropractic
physician to submt to treatnent, to attend
continui ng education courses, to submt to
reexam nation, or to work under the
supervi sion of another chiropractic
physi ci an.

Respondent di sputed the factual allegations contained in the
conpl ai nt and, under cover letter of Decenber 19, 1997, the
agency referred the matter to the Division of Adm nistrative
Hearings for the assignnment of an adm nistrative |law judge to
conduct a formal hearing pursuant to Sections 120.569, 120.57(1),
and 120.60(5), Florida Statutes. Consistent with the provisions
of Chapter 96-403, Sections 8 and 24, Laws of Florida, the
Department of Health was substituted as the agency in interest in

t hese proceedi ngs.



At hearing, Petitioner called as w tnesses: the patient
K. E. (now known by her maiden nane K. M); Thomas F. Daniels, an
agency investigator; Robert Butler, Jr., D.C, accepted as an
expert in chiropractic care; and the Respondent. Petitioner's
Exhibits 1 through 13 and 15 were received into evidence, subject
to the limtations noted on the record.* Respondent testified on
his own behal f, but offered no additional proof.

The hearing transcript was filed July 6, 1998, and the
parties were initially accorded until July 17, 1998, to file
proposed recommended orders;? however, at Respondent's request
(and with Petitioner's agreenent) the tine to file proposed
recommended orders was extended to August 4, 1998. Consequently,
the parties waived the requirenent that a recommended order be
rendered within 30 days after the transcript has been fil ed.

Rul e 28-106.216(2), Florida Adm nistrative Code. The parties
elected to file such proposals and they have been duly
consi der ed.

FI NDI NGS OF FACT

Respondent's |icensure and practice

1. Respondent, Douglas N. G aham is now, and was at al
times material hereto, licensed as a chiropractic physician by
the State of Florida, having been issued |icense nunber

CH 0005483.



2. At all tinmes pertinent, Respondent operated two
busi nesses associated with the practice of chiropractic. The
first business, a typical chiropractic practice, was operated
under the name Action Chiropractic, and was located in a snal
of fice building at 8095 Overseas H ghway, Marathon, Florida. The
second busi ness, known as C ub Hygi ene, pronpted a hygienic
(nutritionally sound) lifestyle based on the consunption of
uncooked fruit and vegetables, nuts and seeds. As part of the
regine at Club Hygiene, fasting (to detoxify the body) was al so
pronoted as an avenue to better health.

3. Club Hygiene was | ocated in Respondent's two-story hone
at 105 Bruce Court, Marathon, Florida. The ground floor, where
the patients (or guests, as they were referred to at Cub
Hygi ene) resided, consisted of three bedroons, one bathroom a
smal | recreation roomor area, and a porch for dining. Each
bedr oom cont ai ned two beds, allow ng a maxi mum capacity of six
guests. On the second | evel was Respondent's residence, which he
shared with up to three "interns,"® who cared for the guests.

4. The instant case primarily involves concerns voiced by
Petitioner regarding the care of two patients (K. E. and B. D.)
at Club Hygiene in 1993. Regarding those concerns, Petitioner
guesti oned whet her Respondent's record keeping net m ni nmum
standards and whet her Respondent's treatment net the prevailing
standard of care.

The K. E. affair




5. On Decenber 7, 1992, K E. presented as a wal k-in at
Respondent's chiropractic clinic, Action Chiropractic, for a free
consultation to address whether she could benefit from
chiropractic care. At the time, K E , a female, was 25 years of
age (date of birth March 7, 1967), 5 6" tall, and wei ghed 105
pounds.

6. On presentation, K E. filled out a case history sheet
whi ch detail ed her present and past synptons, as foll ows:
occasi onal dizziness and headache; occasi onal pain between
shoul ders; frequent constipation and difficult digestion, with
occasi onal pain over stomach; occasional colds, ear noises, and
sore throat; occasional skin eruptions (rash); occasional
frequent urination; and, occasional cranps or backache and
vagi nal discharge, with frequent irregular menstrual cycle.

Hi story further revealed an injury to a "nmuscle in back" over

5 years previous. Personal habits reflected a |ight appetite, as
well as |light use of alcohol and drugs. Exercise and sleep
habits were noted as noderate. When asked to describe her major
conplaints and synptons, K. E. responded, "They said | had
scoliosis when | was young. |I'mecurious if it still is there."
The date synptons were first noticed was stated to be "mddl e
school . "

7. K E's visit with Respondent | asted about twenty
m nutes, and included a brief spinal check, as well as a

di scussion regarding diet and nutrition. Respondent apparently



told K E she would benefit fromchiropractic care; however,
neither the patient record nor the proof at hearing reveal the
results of his exam nation, diagnosis, prognosis, or any

treat ment plan.

8. Due to a lack of funds, K E. declined further
chiropractic care. At the time, or shortly thereafter,
Respondent offered K E. the opportunity to becone an "intern" at
Club Hygiene. The Internship Agreenment entered into by
Respondent and K. E. on January 18, 1993, provided as foll ows:

The internship will last for a period of
6 months . . . beginning on MONDAY

JANUARY 18TH , 1993 and ending on ~SUNDAY,
JULY 18th , 1993.

The conpany will provide the Intern with
room board, and the opportunity for hands-
on, first-hand experience in the day-to-day
operation of a hygienic retreat, supervision
of fasting patients, and hygienic |iving.

The Intern will provide the Conpany with
their full-time efforts in the operation of
the retreat in the manner determ ned by the
conpany and in fitting with all reasonable
rul es and guidelines to be enforced by the

conpany .
As an inducenent to conplete the internship, interns were
apparently rewarded with a supervised fast at the end of their

term



9. Wen K E. joined the staff of Cub Hygiene in January
1993, she was one of three interns who cared for the patients
(guests). Also on staff, and working under Respondent's
supervision, was Tim Trader (referred to as Dr. Trader in these
proceedi ngs), a unlicensed naturopathic physician.?

10. As an intern, K. E changed the guests' linen, cleaned
t he guest bathroom assisted with food preparation and, on a
rotating basis with the other interns, dined with the guests.
Each norning, K E. also took the guests' blood pressure, and
noted their vital signs.

11. When K. E. began work at the club she was suffering
health problens and, nore particularly, stonmach trouble
(difficult digestion and pain) and constipation. To assist her,
Respondent recommended various diets, and K E., at Respondent's
recommendati on, noved from eating predom nantly cooked foods to
raw natural foods; however, her stomach troubles persisted, and
by April 1993 her wei ght had dropped to about 92 pounds.

12. In April 1993, on the advise of Dr. Trader and with the
concurrence of Respondent, K E. started a fast, water only, as a
means to address her health problens. There is, however, no
evidence that K E. was physically exam ned prior to fasting,
al t hough at sone poi nt Respondent apparently suggested that "she
had severe problens, including but not limted to, malabsorption
syndrone, |eaky gut syndrone, potential hiatal hernia and

resultant malnutrition.” Moreover, apart fromthe neager patient
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record of K E.'s office visit in Decenber 1992, there is no
patient record or other docunentation (evidencing patient
hi story, sym omatol ogy, exam nation, diagnosis, prognosis, and
treatment) to justify the care (diet and fasting) offered K E.°

13. K E. fasted for two weeks and by the end of the fast
her wei ght was approximately 87 pounds. During the fast,
Respondent was frequently out-of-town; however, K E. was
supervi sed by Dr. Trader, who assured her vital signs were
regul arly taken.?®

14. Followng the fast, K E 's health continued to
deteriorate, and her wei ght dropped to approximately 77 pounds.
She becane concerned and sought to consult with Frank Sabati no,
D.C., another "hygienic physician." Utimtely K E. was seen by
Dr. Sabatino, and al so a nedical doctor; however, their findings
are not of record. Moreover, there was no proof offered at
hearing regarding the nature of K E.'s disorder, whether (given
the nature of the disorder) a fast was or was not appropriate,
whet her the fast caused or contributed to any injury, or what
subsequent care (if any) K E required. As of the date of
hearing, to a |lay observer, her appearance evidenced good health.

15. To address whether Respondent's treatnent net the
prevailing standard of care, Petitioner offered the opinions of
two chiropractic physicians, Bruce |. Browne, D.C., and Robert S
Butler, Jr., D.C.” It was Dr. Browne's opinion that the care

Respondent offered K. E., including the supervision (albeit not

11



personal ) provided for her fasting, net the prevailing standard
of care, but that Respondent failed to maintain patient records
that justified the course of treatnent. Dr. Butler agreed the
patient records were inadequate, but was al so of the opinion that
Respondent's care failed to neet the prevailing standard of care
because he authorized a fast without first performng a conplete
exam nation to resolve whether K E 's condition was appropriate
for a fast, or stated otherw se, whether she was physically
capable of withstanding the stress of a fast. Respondent
admtted, at hearing, that he had not done any exam nation that
would permt himto appropriately treat K E

16. Gven the proof, it nust be concluded that Respondent
failed to maintain patient records regarding K. E. that justified
her course of treatnent. It nust also be concluded that by
approving a fast w thout an adequate exam nation, Respondent's
care of K E. fell below the prevailing standard.

The B. D. affair

17. In or about early Novenber 1993, B. D., a male, and
resident of the State of Washi ngton, tel ephoned Respondent to
arrange a visit. At the tinme, according to Respondent, B. D. had
been hospitalized for two or three weeks and "wanted out."®
Respondent agreed.®

18. B. D. arrived at C ub Hygi ene on Novenber 7, 1993. At
the time, he was 37 years of age (date of birth June 5, 1956),

5 9 1/2" tall, weighted 115 pounds, and was in extrenmely poor

12



health. He was also H 'V positive, and had devel oped acquired
i mrune defici ency syndrome (AlDS).?*°

19. On presentation, as reflected by his case history,
B. D. expressed to Respondent the fear or thought that he was
dying, and related the follow ng major conplaints and synpt ons:
anal infection, frequent diarrhea, weight loss, inability to
assimlate food, fatigue, and |loss of energy. At the tine, B. D
had been fasting for 1 1/2 days.

20. Exam nation confirned the presence of an anal infection
(thought to be fungal in origin) oozing clear fluid, and further

noted, inter alia, an irritated nose and throat (slight redness),

and that the upper cervical and | ower |unbar were tender and
fixated. Heart was noted to be clear and strong, and the |ungs
were noted to be clear in all four quadrants. The only
recomendation reflected by the patient records relates to the
observation concerning the upper cervical and | ower |unbar, and
reads as follows: "Daily |ight nmassage, nuscle rel ease, and
gentle specific adjustnents. P[atien]t concerned about overal
health. Monitor closely."

21. B. D. continued his fast (water only) until
Novenber 16, 1993 (when he consuned diluted apple and celery
juice), and Respondent nonitored his progress on a daily basis.
(Petitioner's Exhibit 5). The progress notes reflect a weight
| oss from 115 pounds to 102 1/2 pounds during the course of the

fast, but no untoward occurrence.

13



22. B. D. apparently continued on a juice diet until
Novenber 23, 1993, when he was reintroduced to solid food. By
that date, B. D.'s weight was noted to have dropped to 100
pounds.

23. On Novenber 24, 1993, B. D.'s bl ood pressure was noted
as 88/62 and his pulse/respiration as 74/20. He was al so noted
to be fatigued and he rested all day. Between Novenber 24, 1993,
and Novenber 28, 1993, the only entry appears to be for
Novenber 26, 1993, when B. D.'s blood pressure is noted to be
100/ 70s.

24. By Novenber 28, 1993, B. D.'s bl ood pressure was noted
to have fallen to 66/50 and his pul se/respiration was noted as
80/20. No entry appears for blood pressure or pulse/respiration
on Novenber 29; however, there was an entry that B. D. was
"experiencing problembreathing.” A norning entry on Novenber
30, 1993, noted "Ronci in all 4 Quads.-very slight. Breathing
extrenely | abored.” Blood pressure was noted as 62/42 and
pul se/respiration as 80/ 28.

25. Respondent's progress notes contain no entries for
Decenber 1, 1993. On Decenber 2, 1993, the notes reflect
"Breathing | abored still." Pulse/respiration was recorded as
80/ 32; however, no blood pressure reading was noted. There are
no entries for Decenber 3, 1993.

26. On Decenber 4, 1993, bl ood pressure was recorded as

62/ 44 and pul se/respiration as 92/32. B. D. was noted to be very

14



fatigued. No entries appear on Decenber 5, 1993, and on
Decenber 6, 1993, at 5:00 p.m, B. D.'s blood pressure is noted
as 62/ 52 and pul se/respiration as 100/weak. B. D. is again noted
as very fatigued, and his weight is recorded as 95 1/4 pounds.
No entries appear for Decenber 7, 1993.
27. At 11:08 p.m, Decenber 7, 1993, Mnroe County
Emer gency Services were summoned to Club Hygi ene by a 911
tel ephone call, and they arrived at 11:15 p.m The EMI' s
(emergency nedical technician's) report reflects that for past
medi cal history they were advised that B. D. was H V positive,
and for chief conplaint they were advised "Breathing diff[iculty]
- Famly states onset 1 wee]k, getting progressively wirse." At
11: 20 p.m, blood pressure was noted as 109/53 and
pul se/respiration was noted as 113/40. B. D. was transported to
Fi shernens Hospital and he was admtted through the energency
roomat 11:36 p.m
28. B. D. renmined at Fishernens Hospital until
Decenmber 20, 1993, when he was transferred to Lower Florida Keys
Health System for further studies and treatnent. The discharge
summary from Fi shernmens Hospital reveals his course as foll ows:
This is 37 year old nale who presents to

t he Emergency Room wi th dyspnea, weakness for

t he past several days, states he has been

visiting fromthe state of Washington with

hi s not her and becane ill while in the area.

Hi s past nedical history is negative for

previ ous hospitalization accept (sic) for

surgery for right inguinal hernia he states

he was found to be H V positive seven years
ago but has been in good health until

15



recently. Famly history is negative for TB,
di abet es, cancer, and cardi ac di sease, he has
no known allergies, he is single, he has been
a heavy abuser of alcohol in the past until

four years ago. In the past he worked as an
i nvest ment consultant with Japan, he does not
snoke, he uses no drugs except an occasi onal

marijuana. He states he knows no known ri sks

for AIDS and does not know how he cont act ed
it

Revi ew of systens denies any illness prior
to be the past few weeks, prior to this
adm ssion, he states he is confused regarding
hi s past nedical history and does'nt (sic)
know how he becane HV positive.

Physi cal exam nation reveal ed emaci ated 37
year old male who is on a non rebreather
oxygen mask. His skin is warm and dry,
pupils are equal and regul ar and react
normally to light in accomdation (sic).
Teeth are negative. Tenbranic nenbrane is
normal. Neck is subtle there is no cervical
adenopat hy, thyroid is snooth w thout
enl argenment, he has rales in both |ungs over
the entire parietal wth respirations of 36
per m nute, no wheezing is heard, his pul se
is 92, regular sinus rhythm there are no
murmurs.  Abdonen is soft w thout nasses.
Heart tenderness, there was no peripheral
edema. Penial pulses are present. He is
alert, although he is slightly confused
regarding his recent nedical history.

Refl| exes were equal, there is no vocal notor
weakness.

Chest x-ray at the tinme of adm ssion showed
pul mronary edema, possibly non-cardiac follow
up chest x-ray showed evi dence of diffuse
infiltrates involving the right lung and al so
the left |lower |obe consistent with
pneunocystis carinii pneunonia wth evidence
of bilateral pulnonary edema. Follow up
chest x-ray showed increased . . . desity in
the right lung infiltrate and progression of
infiltrates to the left md and | ower |ung
fields wth air bronchograns and air

16



al veol granms Indicating alveolar infiltrates.
EKG abnormal record to the extrenme right axis
devi ati on, poor R wave progression, sinus
tachycardi a.

Patient was seen in consultation by
Dr. Halterman in the event that his
respiratory status required intubation,
however he never did require this.

* * *

He was treated in I CU he devel oped a
pneunot hor ax, spont aneous pneunot horax and
was seen by Dr. Mankowitz for insertion of a
chest tube, because of failure to show
i nprovenent arrangenents were nade for
transfer to Key West for further studies and
treatment and possi bl e Phent ol am ne,

Phet amadi ne.

Hi s condition upon transfer is poor.

Prognosis i s poor.

FI NAL DI AGNOSI'S:  Respiratory failure
secondary to diffused alveolar infiltrates,
pr obabl e pneunbcystis carinii pneunoni a.

Spont aneous pneunot horax, adult imune
deficiency syndrone.

29. B. D. was admtted to Lower Florida Keys Health System
Key West, Florida, at 2:50 p.m, Decenber 20, 1993. Thereafter,
his condition deteriorated, and at 9:17 p.m, Decenber 26, 1993,
he was pronounced dead. The death summary notes an admtting and
final diagnosis as follows:
ADM TTI NG DI AGNOSI S: Pneunoni a
FI NAL DI AGNOSI S: Pneunonia, HV infection,
respiratory failure,
respiratory conplications,
enphysena, cachexi a

Cause of death, as stated on the Certificate of Death, was
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cardi opul nonary failure, as a consequence of pneunpnia, due to
acquired i mmune deficiency syndronme (Al DS)

30. To address whet her Respondent's care for B. D. net the
prevailing standard of care, as well as whether his records
conformed to the mninmumrequirenents of |law, Petitioner again
cal |l ed upon Doctors Browne and Butl er.

31. Wth regard to the adequacy of Respondent's patient
records, Doctors Browne and Butler concur, and observe that with
regard to B. D., the patient records failed to conformw th the
m ni mum requirenments of law (they failed to include a diagnosis
or atreatnent plan) and, therefore, failed to justify the course
of treatnent. G ven the record, the opinions of Doctors Browne
and Butler regarding the i nadequacy of Respondent's records, as
they relate to B. D., are credited.

32. Wth regard to whether Respondent's treatnment net the
prevailing standard of care, Doctors Browne and Butler offer
sonewhat differing opinions. Dr. Browne was of the opinion that
Respondent's treatnent net the prevailing standard until
Novenber 30, 1993, when B. D.'s breathing was noted to be
extrenely | abored. At that tinme, according to Dr. Browne,
prevailing practice required Respondent, as a chiropractor, to
cease treating B. D. and to advise himto seek relief from
anot her practitioner who possessed the requisite skill,
knowl edge, and facilities to treat his ailnent properly. In

Dr. Butler's opinion, Respondent should have called for a chest
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x-ray, and his failure to do so failed to neet the prevailing
standard of care.'?

33. Respondent explained his reaction to B. D.'s congestion
and | abored breathing, as follows:

Q Wat did you do, you noted he was
congest ed?

A. | suggested he go to a hospital.

Q And his response?

A He did not want to go to a hospital. He
wanted to wait it out, and | said you can
wait at my house. But if you go down hill
you have to go to a hospital

Q Is that what happened?

A.  Yeah. He started to becone ever so
slightly synodic (sic), meaning that he was
breat hi ng but he wasn't getting lots. H's
fingertips were starting to turn bl ue.

* * *

Q Didyou discuss with himat this tine a
need to get additional care?

A. | discussed it with himmny tines,
because this was not, this was not in ny
| eague. It was not in ny scope. It was not

- | did not have access to the tools even if
| knew how to treat a man at this point.
Those are ny concerns for Brian. And,
finally, | said, Brian, |ook, you have to
trust ny judgnent, you go to the hospital
whet her you want to or not.
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Q W called for the anbul ance?
A. | have no idea.

* * *

Q D d you consider the need for an x-ray
when you saw Brian's breathing becone
| abor ed?
A.  No.
Q D d you nmake any suggestions to him at
the time you noted his breathing had becone
| abor ed?
A. Wen it becane | abored?
Q Yes, sir
A Not that I'maware of saying anything to
him No. | don't believe so.

(Transcript, pages 174, 175, and 177).

34. Having considered the proof, Dr. Browne's opinion is
accepted as nost conpelling and provides the nost conplete
description of the breadth of Respondent's obligations, as well
as the scope of his breach. On the other hand, Dr. Butler's
opinion (that the circunstances required a referral for chest
x-ray) has not been rejected; however, Respondent's failure to
refer for x-ray (when he realized B. D.'s condition was beyond
hi s knowl edge or the nethods of treatnment available to him is
viewed as a failing subsumed within his breach of the prevailing
standard which required that Respondent cease treating B. D. and
refer himto another physician who possessed the requisite skill,
know edge, and facilities to treat his ailment properly.?®

CONCLUSI ONS OF LAW

35. The Division of Adm nistrative Hearings has

jurisdiction over the parties to, and the subject matter of,
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t hese proceedings. Sections 120.569, 120.57(1), and 120.60(5),
Fl orida Stat utes.

36. \Were, as here, an agency proposes to take punitive
action against a licensee, it nust establish grounds for
di sciplinary action by clear and convincing evidence. Section

120.57(1)(h), Florida Statutes (1997), and Departnment of Banking

and Finance v. Osborne Stern and Co., 670 So. 2d 932 (Fla. 1996).

That standard requires that "the evidence nmust be credible; the
facts to which the witnesses testify nust be distinctly
remenbered; the testinony nust be precise and explicit and the

W t nesses nust be |lacking in confusion as to the facts in issue.
The evi dence nmust be of such weight that it produces in the m nd
of the trier of fact a firmbelief or conviction, wthout
hesitancy, as to the truth of the allegations sought to be

established.” Slonmowitz v. Wal ker, 429 So. 2d 797, 800 (Fla. 4th

DCA 1983).

37. Pertinent to this case, Section 460.413, Florida
Statutes (1993),! provides that the follow ng acts shal
constitute grounds for which the Board of Chiropractic (Board)
may take disciplinary action against a |licensee:

(m Failing to keep witten chiropractic
records justifying the course of treatnment of
the patient, including, but not limted to,
patient histories, examnation results, test
results, X rays, and diagnosis of a disease,

condition, or injury. X rays need not be
retained for nore than 4 years.

* * *
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(r) Goss or repeated mal practice or the
failure to practice chiropractic at a | eve
of care, skill, and treatnment which is
recogni zed by a reasonably prudent
chiropractic physician as being acceptable
under simlar conditions and circunstances.
The board shall give great weight to the
standards for malpractice in s. 766.102 in
interpreting this provision. s

* * *

(v) Violating any provision of this
chapter, any rule of the board or departnent,
or a lawful order of the board or departnent
previously entered in a disciplinary hearing
or failing to conply with a lawfully issued
subpoena of the departnent.
38. For the perceived violation of subsection
460. 413(1)(v), the agency contends Respondent failed to conply
wi th the m ni numrecordkeepi ng standards established by Rul e 59N
17. 0065, Florida Adm nistrative Code (now codified at 64B2-
17. 0065, Florida Adm nistrative Code); however, the m ninmum
standards now i nposed are substantially greater than those that
were inposed by rul e when the events which gave rise to the
charges in this case occurred. At that tinme the rule, then
codified at 61F2-17.005, Florida Adm nistrative Code, established
the followi ng mniml recordkeeping standards:
(1) These standards apply to all |icensed
chiropractic physicians and certified
chiropractic assistants. These standards

al so apply to those exam nations advertised
at a reduced fee, or free (no charge)

servi ces.

(2) Adequate patient records shall be
| egibly maintained. Initial and follow up
services (daily records) shall consist of
docunentation to justify care. |[f

abbrevi ations or synbols are used in the
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dai ly recordkeepi ng, a key nust be provided.
(3) Al patient records shall include
patient history, synptomatol ogy, exam nati on,
di agnosi s, prognosis, and treatnent.
(4) Provided the Board takes disciplinary
action against a chiropractic physician for
any reason, these mninmal clinical standards
will apply. It is understood that these
procedures are the accepted standard(s) under
this chapter.
These are the standards by whi ch Respondent's recordkeeping
shoul d be judged; however, these requirenents are little nore
than a restatenent of the requirenments of Subsection
460.413(1)(m, Florida Statutes. Consequently, any violation of
subsections 460.413(1)(m and (v) should be consi dered one
viol ation and not a separate violation for penalty purposes.

39. Applying the foregoing provisions of lawto the facts,
as found, conpels the conclusion that, with regard to his
treatment of B. D., Respondent violated the provisions of
subsections 460.413(1)(m, (r), and (v), as alleged in Counts |
1, and 111, respectively, of the Adm nistrative Conplaint, and
that, with regard to his treatnent of K. E., Respondent viol ated
t he provisions of subsections 460.413(1)(m, (r), and (v), as
alleged in Counts 1V, V, and VI, respectively, of the
Adni ni strative Conpl ai nt.*®

40. Having reached the foregoing conclusions, it remains to
resolve the appropriate penalty that should be inposed.
Pertinent to this issue, Section 460.413(2), Florida Statutes

(1993), authorizes the Board to inpose one or nore of the

follow ng penalties when it finds a licensee guilty of any of the
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f oregoi ng of f enses:

(a) Refusal to certify to the departnent
an application for |icensure.

(b) Revocation or suspension of a |license.

(c) Restriction of practice.

(d) Inposition of an adm nistrative fine
not to exceed $1,000 for each count or
separate of f ense.

(e) Issuance of a reprinmand.

(f) Placenent of the chiropractic
physi ci an on probation for a period of tine
and subject to such conditions as the board
may specify, including requiring the
chiropractic physician to submt to
treatnent, to attend continui ng education
courses, to submt to reexam nation, or to
wor k under the supervision of another
chiropractic physician.

Also pertinent to this case, Rule 64B2-16.003(1), Florida

Adm ni strative Code, provides the guidelines for the disposition
of disciplinary cases. The guidelines for violations of
subsections 460.413(1)(m, (r), and (v) are as foll ows:

(u) 460.413(1)(m: froma m ni num of one
(1) year of probation, up to a naxi mum of
suspension of |icense for three (3) nonths,
foll owed by six (6) nonths of probation;

* * *

(z) 460.413(1)(r): gross or repeated --
froma m ni num of suspension of |icense for
three (3) nonths, followed by six (6) nonths
of probation, up to a nmaxi mum of revocation
or denial of license; other -- froma m ni mum
of an adm nistrative fine of $1,000 and six
(6) nonths of probation, up to a maxi num of
suspension of |icense for one (1) year,
followed by two (2) years of probation

* * *

(dd) 460.413(1)(v): froma m ni mum of
reprimand, up to a maxi num of revocation or
deni al of |icense.
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Finally, Rule 64B2-16.003(2), Florida Adm nistrative Code, sets
forth the aggravating and mtigating circunstances which may be
considered in determning the appropriate penalty.

41. Applying the foregoing standards to the facts of this
case, with regard to B. D., conpels the conclusion that an
appropriate penalty for Respondent's violation of subsection
460.413(1)(r), given that Respondent's care was found to have
failed to neet the prevailing standard of care, as opposed to
gross or repeated nal practice, would be a suspension of |icensure
for one (1) year, followed by two (2) years of probation. For
the violations of subsections 460.413(1)(m and (v), as they
related to B. D., an appropriate penalty would be a one (1) year
termof probation, to be served concurrently with the term
i nposed for the subsection 460.413(1)(r) violation.

42. Wth regard to K. E., an appropriate penalty for
Respondent's viol ati on of subsection 460.413(1)(r), given that
Respondent's care was found to have failed to neet the prevailing
standard, as opposed to gross or repeated mal practice, would be
an admnistrative fine of $1,000 and six (6) nonths of probation,
to be served concurrently with the terminposed for the violation
regarding B. D. For the violations of subsections 460.413(m and
(v), as they relate to K E., an appropriate penalty would be a
one (1) year termof probation to be served concurrently wth the

terminposed for the violation relating to B. D
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RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat a Final Order be entered which finds the
Respondent conmtted the offenses alleged in Counts | through VI
of the Adm nistrative Conplaint, and which inposes, as a penalty
for such violations, a suspension of licensure for a term of
one (1) year, followed by a two (2) year term of probation
(subject to such terns as the Board may reasonably inpose), and
an admnistrative fine of $1, 000.

DONE AND ENTERED this 5th day of August, 1998, in

Tal | ahassee, Leon County, Florida.

W LLI AM J. KENDRI CK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 5th day of August, 1998.

ENDNOTES

1/ Petitioner withdrew its proposed Exhibit 14, and it is not of
record. Petitioner's Exhibit 15 was the deposition of Bruce |
Browne, D.C., which, with the parties' agreenent, was taken post-
hearing and, when filed, received in evidence as Petitioner's
Exhi bit 15.
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2/ The parties were accorded ten days after the filing of the
transcript or the deposition of Dr. Browne (as discussed in
Endnote 1), which ever was later, to file proposed recomrended
orders. Dr. Browne's deposition was filed July 7, 1998, and, it
being the later docunent filed, the ten day period began to run on
t hat date.

3/ The status of "interns" is discussed infra.
4/ See Chapter 462, Florida Statutes.

5/ At hearing, Respondent averred that K. E was his maid, not
his patient, and presumably, consistent with his view of her
status, that is why he never did an exam nation (that was adequate
for chiropractic treatnent) and why he did not prepare or maintain
patient records. However, while she nmay not have been a patient
when she first joined the staff at C ub Hygi ene, her status
changed overtine when Respondent began to consult with her
regarding her ill health; offered dietary counsel to address her
i1l health; and K E. entrusted herself to his care and

supervi sion. Consequently, a patient-physician relationship did
ultimately exist between K E. and Respondent.

6/ Blood testing was not ordered either before or during the
fast; however, there was no show ng at hearing that it was
necessary.

7/ According to Petitioner, Respondent's care of K E failed to
meet the prevailing standard of care because he "fail[ed] to nake
appropriate exam nations and properly supervise and nonitor her
fast." (Petitioner's Proposed Recommended Order, page 8). At

| east with regard to the supervision provided for K E. 's fast,
Respondent's treatnent did not fall below the prevailing standard.

8/ B. D. had been on a "health diet" for 7 years. (Petitioner's
Exhi bit 7, Emergency Departnment Nursing Record, Fishernens
Hospital). Adoption of such a diet coincided with B. D.'s

di scovery that he was H V positive.

9/ Respondent testified that he initially treated B. D. in or
around 1988, and approximately every 15 or 18 nonths thereafter.
On this occasion, however, Respondent denies that he treated B. D
or, stated otherw se, that a patient-physician relationship

exi sted (and, therefore, he owed no duty of care to B. D.).

Rat her, Respondent avers that B. D.'s visit was personal.

G ven the proof, Respondent's avernent that, apart froma patient-
physician relationship, a famliar or personal relationship
exi sted between him B. D., and B. D.'s famly, is accepted,
however, that does not detract fromthe conclusion that he treated
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B. D. and that a patient-physician relationship existed during
this visit. Indeed, it is apparent that B. D. cane to C ub

Hygi ene to fast under Respondent's supervision and that Respondent
accepted that trust and responsibility.

10/ Respondent testified, at hearing, that he was unaware that

B. D. was HV positive or that he had devel oped AIDS. Considering
the proof, Respondent's testinony in this regard is rejected as

i nherently inprobable and unworthy of belief.

11/ The history B. D. provided, as reflected by this paragraph,

i s suspect and, nost likely, false in significant respects.

First, his occupation was noted as investnent consultant (or
student) on adm ssion, yet Respondent knew himto be a

prof essi onal musician. Second, he denies past hospitalizations or
poor health until recently, yet imediately before his arrival at
Cl ub Hygi ene, he was hospitalized for 2 to 3 weeks, and he was in
extrenely poor health on arrival at C ub Hygi ene.

Al so suspect, and nost likely untrue, are certain statenents B. D
(and his nother) made on his enmergency room adm ssion. Then, as
refl ected by the adm ssion note, the EMIs stated that B. D. was
bei ng prescribed vitamns (treated) by a chiropractor (Respondent)
but "they" (B. D. and his nother) denied this. B. D. also denied
any nedi cal problens, and stated Respondent was just a friend and
was not treating him Considering the record, B. D.'s statenents
t hat Respondent was not treating himare rejected as not credible,
and nost likely uttered to protect Respondent fromecriticismfor
having cared for himat that tine.

12/ Dr. Butler was also of the opinion that Respondent's care
failed to neet the prevailing standard in one other particul ar.

In this regard, Dr. Butler observed that, given the presence of
infection, the prevailing standard of care required a conplete

bl ood count (CBC) to identify its cause or nature before approving
a fast. Here, B. D.'s patient history, which reveal ed what
Respondent perceived to be a fungal infection, was available to
both Dr. Browne and Dr. Butler, and they have reached opposing
conclusions regarding its significance to Respondent's care.

G ven the record, or lack of further explanation, there is no
apparent reason to prefer Dr. Butler's opinion over Dr. Browne's.
Consequently, it nmust be concluded that Dr. Butler's opinion that
Respondent's care failed to neet the prevailing standard regarding
this aspect of B. D.'s care is not accepted as persuasi ve.

13/ Here, as early as Novenber 28, 1993, if not before, B. D.'s
bl ood pressure was depressed, and his respiration | abored. By
Novenber 30, 1993, B. D.'s condition had deteriorated, with
congestion noted in all four quadrants, and extrenely | abored
breathing. B. D.'s respiratory distress progressively
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deteriorated; however it was not until approximtely 11:00 p.m,
Decenber 7, 1993, an el apsed tine of alnost 10 days fromthe onset
of depressed respiration, when Respondent insisted B. D. "trust

[ his] judgnent” and go to the hospital. (Transcript, page 175).
According to Respondent, in the interim"we just kind of watched
him There was not a ot any of us could do at this point."
(Transcript, page 176). Such being the case, it was Respondent's
obligation to cease caring for B. D. and refer himto a facility
that coul d address his needs; however, there is no conpelling
proof that Respondent advised B. D. that his condition was beyond
hi s knowl edge or the nmethods available for himto treat, the
gravity of his circunstances, or the need to seek imedi ate care
by a nmedical physician. By failing to do so, Respondent's care
fell below the prevailing standard; however, whether earlier
referral would have affected the progress of B. D.'s disorder is,
based on this record, at best specul ative.

14/ Section 460.413(1), Florida Statutes (1997), is substantially
the same as the 1993 version except with regard to subsection
460.413(1)(m which in the 1997 version places additional
obligations on the chiropractic physician. That subsection

provi des, as foll ows:

(m Failing to keep legibly witten
chiropractic records that identify clearly by
name and credentials the |icensed
chiropractic physician rendering, ordering,
supervising, or billing for each exam nation
or treatnent procedure and that justify the
course of treatnent of the patient,
including, but not limted to, patient
hi stories, exam nation results, test results,
X rays, and diagnosis of a di sease,
condition, or injury. X rays need not be
retained for nore than 4 years.

Here, the law as it existed at the tinme of the events in question
has been appli ed.

15/ Section 766.102, Florida Statutes (1993), provides, in
pertinent part, as follows:

(1) In any action for recovery of damages
based on the death or personal injury of any
person in which it is alleged that such death
or injury resulted fromthe negligence of a
health care provider . . ., the claimant
shal | have the burden of proving by the
greater weight of evidence that the alleged
actions of the health care provider
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represented a breach of the prevailing

pr of essional standard of care for that health
care provider. The prevailing professional
standard of care for a given health care
provi der shall be that |evel of care, skill,
and treatment which, in light of all relevant
surroundi ng circunstances, is recognized as
accept abl e and appropriate by reasonably
prudent simlar health care providers.

16/ Respondent's contention that a physician-patient relationship
di d not exist between himand B. D. or K E. has not been
over | ooked; however, as noted in the Findings of Fact Respondent's
contention has been rejected. 1In so concluding, it is observed
that the existence of a physician-patient relationship is a
guestion of fact to be resol ved by observing whether the patient
entrusted hinself to the care of the physician and whether the
physi ci an accepted the case. |In resolving that issue, it is

i nconsequential that the services are perforned gratuitously.

See, e.g., 61 Am Jur. 2d, Physicians, Surgeons, and other

Heal ers, Sections 36, 44, 158 and 159.

Once the patient has been accepted, the physician incurs the
consequent duty of due care and skill in treatnent, to continue to
provi de for health care once the relationship has been
establ i shed, and, when the patient's ailnment is beyond his

know edge or the nethods of treatnent available to himare not of
a character productive of reasonable success, to advise the
patient of the need for other treatnment and to refer himto an
appropriate practitioner. See, e.g., 61 Am Jur. 2d, Physicians,

Surgeons, and ot her Heal ers, Sections 228 - 234.

In hand with the physician's duty of due care, the physician al so
incurs the duty of good faith and fair dealing. That duty is
founded on the prem se that the physician is |earned, skilled, and
experienced in those matters about which the patient is

uni nfornmed, but which are of the nost vital interest to his well-
being; therefore, the patient nmust of necessity place great
reliance, faith, and confidence in the professional's word,

advice, and acts. Mreover, a person inill health is nore

subj ect to dom nation and undue influence. See, e.g., 61 Am Jur.
2d, Physicians, Surgeons, and other Heal ers, Sections 166 - 168.

COPI ES FURNI SHED

Thomas Wight, Esquire

Agency for Health Care Adm nistration
Post O fice Box 14229

Tal | ahassee, Florida 32317
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E. Renee Al sobrook, Esquire

Al sobrook & Dove, P.A

Post O fice Box 10426

Tal | ahassee, Florida 32302-2426

Eric G Wal ker, Director

Board of Chiropractic

Departnent of Health

1940 North Monroe Street

Tal | ahassee, Florida 32399-0792

Angela T. Hall, Agency derk
Departnent of Health

1317 W newood Boul evard, Building 6
Tal | ahassee, Florida 32399-0700

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll
issue the Final Order in this case.
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